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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: These cases are before the Court
consolidated for purposes of trial, briefing, and opinion.
Respondent mail ed petitioner Anthony Martino, Jr. (M. Martino),
and petitioner Mkelin Martino (Ms. Martino) (collectively,
petitioners), a Notice of Determ nation Concerning Collection

Action(s) Under Section 6320 and/or 6330 for 1998, 1999, 2000,
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2001, and 2002 (first notice of determ nation), and for 2003 and
2004 (second notice of determnation). Petitioners seek review
under sections 6320 and 6330 of respondent’s determ nations.!?

The parties’ controversy poses the follow ng issues for our
consideration: (1) Wether respondent abused his discretion by
rejecting petitioners’ collection alternatives because of
petitioners’ failure to remain in conpliance with their tax
obligations; (2) whether respondent abused his discretion by
determ ning that petitioners possessed sufficient funds to fully
pay their tax liability; and (3) whether respondent abused his
di scretion in denying the requests of Ms. Martino for innocent
spouse relief under section 6015(f) for the 1998 t hrough 2004 tax
liabilities.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, together with the attached exhibits, is
i ncorporated herein by this reference. At the tine petitioners
filed their petitions, they resided in Pennsyl vani a.

M. Martino is an attorney. From 1998 through 2004

petitioners derived their income fromM. Martino s partnership

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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interest and enploynent in a small law firmthat focused on civil
and crimnal litigation.

| . Coll ection Alternatives

A. 1998 Through 2002

Petitioners filed joint Federal inconme tax returns for 1998
t hrough 2002 but failed to pay the taxes reported on their
returns. Respondent assessed taxes for 1998 through 2002
commensurate wth the suns petitioners reported on their returns

as foll ows:

Year Taxes Reported and Assessed
1998 $37, 583
1999 45, 776
2000 34, 997
2001 31, 453
2002 36, 651
Tot al 186, 460

On June 19, 2004, petitioners submtted an offer-in-
conprom se of approximtely $170,000 for liabilities incurred
from 1997 through 2002.2 Petitioners attached a Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed Individuals, to their offer-in-conprom se which |isted

petitioners’ sources of inconme and assets as follows: (i) M.

2l n docket No. 13912-06L, respondent filed a notion to
di sm ss taxabl e year 1997 for npotness because petitioners had
already paid the liability due for that year. Respondent al so
filed a notion to dismss for lack of jurisdiction as to taxable
year 1997 as to the sec. 6015 determnation and to strike. W
granted both notions on Cct. 5, 2007.
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Martino's 20-percent interest in a law firm partnership® val ued
at $314,467; (ii) M. Martino's legal job with a county; (iii)
Fl eet Bank checking account with a bal ance of approxi mately
$3,000; (iv) Fleet Bank savings account with a bal ance of
approxi mately $100; (v) Merrill Lynch nutual fund with a val ue of
approxi mately $1,500; (vi) Northanpton County Enpl oyees
Retirement Fund with a current val ue of approxi mately $16, 000;
(vii) available credit from Citibank VI SA of approximtely
$1,500; (viii) available credit fromFirst USA of approximtely
$500; (ix) available credit from m scell aneous sources of
approximately $2,000; (x) 1999 Isuzu Trooper with current val ue
of approximately $16,000 and current |oan bal ance of
approxi mately $15,390; (xi) 1995 Mercedes Benz with current val ue
of approximately $10,000 and current |oan bal ance of
approxi mately $9,000; (xii) property located in Roseto,
Pennsyl vania, with a value of approximately $235,000 subject to a
nort gage of approxi mately $100,000; (xiii) property located in
Roset 0, Pennsylvania, with a value of approximately $140, 000
subj ect to a nortgage of approximtely $103, 000; (xiV)
furniture/ personal effects with a value of approximtely $15, 000;

and (xv) jewelry with a value of approximtely $18, 000.

SM. Martino is also a shareholder in a real estate hol ding
conpany established by the partnership.
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On August 24, 2004, respondent nmiled each petitioner a
Notice of Federal Tax Lien Filing and Your R ght to a Hearing
under |1 RC 6320 for their unpaid 1998 t hrough 2002 tax
liabilities.

On August 26, 2004, respondent nmiled each petitioner letter
1058, Final Notice of Intent to Levy and Notice of Your R ght to
Hearing (first notice of levy) for their unpaid 1998 through 2002
tax liabilities.

On Septenber 22, 2004, petitioners tinely submtted a Form
12153, Request for a Collection Due Process Hearing, for the
years 1998 through 2002. In their request petitioners stated
that their offer-in-conprom se was still pending and noted they
were willing to pay respondent $2,500 per nonth through an
i nstal | ment agreenent.

On March 23, 2006, respondent’s Appeals officer, Paula
Stanton (Ms. Stanton), sent petitioners a letter scheduling a
t el ephone conference for April 12, 2006.

On April 3, 2006, M. Martino sent respondent’s Appeal s
Ofice a letter regarding the estimated tax paynents that he nade
in 2003, 2004, and 2005.

On April 12, 2006, Ms. Stanton held a tel ephone conference
wth petitioners. M. Stanton inforned petitioners that they had
made i nadequate estimated tax paynents for 2003 and 2004 and had

t hus accrued inconme tax liabilities that were not included in the
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June 19, 2004, offer-in-conpromse. M. Stanton notified
petitioners that if paynent for the additional accrued incone tax
l[tabilities was not remtted within a reasonable tine, their
collection alternatives would be rejected. Petitioners did not
pay the additional liabilities or file an anended offer.

On June 15, 2006, Ms. Stanton sent petitioners a letter
rejecting their offer-in-conpromse. Using the information
contained in the Form 433-A, respondent determ ned that
petitioners’ reasonable collection potential was $474, 100. *

For purposes of calculating petitioners’ collection potential,
respondent did not include the value of M. Martino's law firm
partnership interest.

On June 15, 2006, Ms. Stanton mailed petitioners the first
notice of determ nation wherein the Appeals Ofice determ ned
that it could not consider petitioners’ proposal for a collection
al ternative because petitioners had accrued additional tax
l[iabilities for 2003 and 2004, that enforced collection action
was not nore intrusive than necessary, and that the Internal

Revenue Service (I RS) should proceed with the collection action.

“‘Respondent determ ned petitioners’ collection potential
usi ng the published guidelines of Internal Revenue Manual pt.
5.15.1.3, 5.15.1.8, and 5.15.1.9 (May 1, 2004). These guidelines
establish certain national and | ocal allowances for basic |iving
expenses and treat incone and assets in excess of those needed
for basic living expenses as available to satisfy Federal incone
tax liabilities.



B. 2003 and 2004

Petitioners filed joint Federal inconme tax returns for 2003
and 2004 but failed to pay the taxes reported on their returns.
Respondent assessed taxes for 2003 and 2004 comensurate with the

suns petitioners reported on their returns as foll ows.

Year Taxes Reported and Assessed
2003 $51, 608
2004 72,283

Tot al 123, 891

On April 3, 2006, respondent nmailed each petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing under |IRC
6320 for their unpaid 2003 through 2004 tax liabilities.

On April 24, 2006, petitioners tinmely submtted a Form
12153 for the years 2003 and 2004. In their request petitioners
stated that their offer-in-conpromse for their 1998 through 2002
tax liabilities was still pending and noted they were willing to
pay respondent $2,500 per nonth through an install nment agreenent.

On August 17, 2006, respondent’s settlenent officer, M.
Stanton, wote to petitioners scheduling a tel ephone conference
for Septenber 13, 2006. M. Stanton also infornmed petitioners
that they would be required to submt proof of estimated tax
paynments for 2005 and 2006 before respondent woul d consi der any

collection alternatives.
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On Septenber 13, 2006, M. Martino called Ms. Stanton to
reschedul e the conference. M. Stanton reschedul ed the
conference for Septenmber 21, 2006, and sent petitioners a letter
reflecting the new tel ephone conference date and tine. M.
Stanton al so provided petitioners with the opportunity to provide
any additional information they wanted the Appeals Ofice to
consi der.

On Septenber 26, 2006, petitioners called Ms. Stanton to
cancel the conference. M. Stanton advised petitioners that
respondent’ s Appeals O fice wuld make a determ nati on based on
the admnistrative file and the information that was previously
provi ded.

On Cctober 10, 2006, respondent’s Appeals Ofice received an
undated letter fromM. Martino to Ms. Stanton which had a
post mark date of October 6, 2006. In this letter M. Martino
i ndicated that while he wanted to reschedul e the tel ephone
conference for a third time, the information previously provided
to respondent in response to the first notice of levy outlined
petitioners’ position and woul d have been reconfirmed during the
t el ephone conference.

On March 13, 2007, respondent mailed petitioners the second
notice of determ nation, wherein respondent determ ned that the
collection action should be sustained for taxable years 2003 and

2004. The Appeals O fice determned that it could not consider
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petitioners’ proposal for a collection alternative because
petitioners were not current with estimted tax paynents, that
enforced collection action was not nore intrusive than necessary,
and that the I RS should proceed with the collection action.

1. Relief FromJoint and Several Liability

A. 1998 t hrough 2002

On Septenber 24, 2004, Ms. Martino sent respondent a Form
8857, Request for Innocent Spouse Relief, for 1998 through 2002.

On March 16, 2006, Ms. Stanton wote to Ms. Martino and
schedul ed a tel ephone conference on April 5, 2006 to discuss her
i nnocent spouse relief request. M. Stanton also sent M.
Martino a letter regarding his wfe's request.

On April 6, 2006, Ms. Stanton sent Ms. Martino a letter
enclosing a partially conpleted Form 12510, Questionnaire for
Requesting Spouse, and requesting that Ms. Martino sign a Form
433- A

On April 8, 2006, M. Martino sent respondent a conpl eted
Form 12507, | nnocent Spouse Statenent.

On April 19, 2006, Ms. Martino sent respondent’s Appeal s
Ofice a conpleted Form 12510. Ms. Martino did not submt a
si gned Form 433- A

On June 15, 2006, respondent sent Ms. Martino a Notice of
Det ermi nati on Concerni ng Your Request for Relief fromJoint and

Several Liability under Section 6015 (section 6015 notice of
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determ nation) wherein respondent determned Ms. Mrtino was not
eligible for relief under section 6015(f) for 1998 through 2002.

B. 2003 and 2004

On August 17, 2006, Ms. Stanton sent Ms. Martino a
Form 8857 and Form 12510 for 2003 and 2004. On August 31, 2006,
Ms. Martino sent respondent’s Appeals Ofice conpleted Forns
8857 and 12510.

On March 13, 2007, respondent sent Ms. Martino a section
6015 notice of determ nation wherein respondent determ ned Ms.
Martino was not eligible for relief under section 6015(f) for
2003 and 2004.

OPI NI ON

Coll ection Alternatives

Petitioners nake two argunents regarding respondent’s
rejection of their collection alternatives: (1) Petitioners |ack
sufficient assets to satisfy the tax liabilities; and (2)
respondent abused his discretion by basing his determ nation to
reject petitioners’ collection alternatives on petitioners’
failure to establish that they nmade estimated tax paynents.

When a lienis filed or levy is proposed to be nmade on any
property or right to property, a taxpayer is entitled to a notice
of lien or of intent to levy and notice of the right to a fair
hearing before an inpartial officer of the Appeals Ofice. Secs.

6320(a) and (b), 6330(a) and (b), 6331(d). If the taxpayer
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requests a hearing, he may raise in that hearing any rel evant
issue relating to the unpaid tax, the lien, or the proposed |evy,
i ncl udi ng chall enges to the appropriateness of the collection
action and “offers of collection alternatives, which may include
the posting of a bond, the substitution of other assets, an
i nstal |l ment agreenent, or an offer-in-conprom se”. Sec.
6330(c)(2)(A). A determnation is then nade which takes into
consi deration those issues, the verification that the
requi renents of applicable | aw and adm ni strative procedures have
been nmet, and “whet her any proposed collection action bal ances
the need for the efficient collection of taxes with the
legitimate concern of the person that any collection action be no
nore intrusive than necessary.” Sec. 6330(c)(3)(C

Petitioners dispute respondent’s rejection of their proposed
offer-in-conprom se and installment agreenents. W reviewthe
determ nations for abuse of discretion because the underlying tax

liabilities are not at issue. See Lunsford v. Conm ssioner, 117

T.C. 183, 185 (2001); N cklaus v. Comm ssioner, 117 T.C 117, 120

(2001).

A. Conpli ance Wth Tax Obligations

Respondent rejected petitioners’ collection alternatives for
their 1998 through 2002 tax liabilities because the Appeal s
O fice determ ned that petitioners had accrued additional unpaid

tax liabilities in 2003 and 2004. Respondent simlarly denied
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petitioners’ collection alternatives for their 2003 and 2004 t ax
liabilities because the Appeals O fice determ ned that
petitioners had failed to make estimated tax paynents for 2005
and 2006. Petitioners argue that respondent abused his
discretion in rejecting petitioners’ collection alternatives for
t he above reasons.

Ms. Stanton’s consideration and rejection of petitioners’
collection alternatives in two separate hearings was reasonabl e
and not an abuse of discretion. Wth regard to the first notice
of determ nation, a taxpayer’s history of nonconpliance is a
valid basis for the Comm ssioner’s rejection of a collection

alternative. See Londono v. Conmissioner, T.C Meno. 2003-99.

Wth regard to the second notice of determ nation, estimted tax
paynments, intended to ensure that current taxes are paid, are a
significant conponent of the Federal tax system Cox V.

Comm ssi oner, 126 T.C. 237, 258 (2006), revd. 514 F.3d 1119 (10th

Cir. 2008). 1In fact, petitioners’ circunstances illustrate the
primary reason for requiring current conpliance before granting
collection alternatives; nanely, “the risk of pyramding tax

ltability.” See Schwartz v. Comm ssioner, T.C Menp. 2007-155;

see also Oumyv. Conm ssioner, 412 F.3d 819, 821 (7th G r. 2005),

affg. 123 T.C. 1 (2004). Accordingly, we concl ude that
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respondent’s rejection of petitioners’ collection alternatives
was not an abuse of discretion.?®

B. | nsufficient Funds

Petitioners argue that respondent erred in rejecting
petitioners’ offer-in-conprom se because petitioners |ack
sufficient assets to satisfy their tax liabilities.®
Respondent’ s determ nation not to enter into an offer-in-
conprom se agreenent with petitioners was not an abuse of
di scretion. Section 7122(a) authorizes the Secretary to
conprom se any civil case arising under the internal revenue
|aws. The regul ations set forth three grounds for the conproni se
of aliability: (1) Doubt as to liability; (2) doubt as to
collectibility; or (3) pronotion of effective tax adm nistration.
Sec. 301.7122-1(b), Proced. & Adm n. Regs.; see sec. 7122(c)(1).

Doubt as to liability is not at issue in this case.

°'n Martino v. Conmi ssioner, T.C. Menop. 2009-1, a case
involving the instant petitioners unsuccessfully contesting a
| evy for 2005, we found that petitioners had not paid the taxes
due on their returns for 2005, 2006, and 2007. Wth a 10-year
record of nonconpliance, petitioners give every indication of
bei ng recidivists whose strategy is del ay.

®Respondent’s first notice of determ nation specifies that
petitioners’ offer-in-conprom se was rejected because petitioners
had accrued unpaid tax liabilities for 2003 and 2004. However,
respondent’s Form 5402-c, Appeals Transmttal and Case Meno.,
specifies that respondent rejected the offer in part because
petitioners were determned to be capable of fully paying their
liability. Because both parties spent the lion’s share of their
briefs addressing this issue, we shall consider it here.
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The Secretary nay conpromse a liability on the ground of
doubt as to collectibility when “the taxpayer’s assets and incone
are less than the full anmount of the liability.” Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. Additionally, the
Secretary nmay conpromse a liability on the ground of “effective
tax adm ni stration” when: (1) Collection of the full liability
W Il create econom c hardship; or (2) exceptional circunmstances
exi st such that collection of the full liability wll be
detrinental to voluntary conpliance by taxpayers; and (3)
conprom se of the liability will not underm ne conpliance by
taxpayers with tax laws. Sec. 301.7122-1(b)(3), Proced. & Adm n.
Regs.; see 2 Adm nistration, Internal Revenue Manual (CCH), pt.
5.8.11.2, at 16,385-15 (Sept. 1, 2005) (taxpayer’s liability may
be eligible for conprom se to pronpte effective tax
admnistration if not eligible for conprom se based on doubt as
to liability or doubt as to collectibility and taxpayer has
exceptional circunstances to nerit the offer).

Ms. Stanton reviewed petitioners’ submtted financi al
information at the hearing and determ ned that an offer-in-
conprom se was not appropriate. W received as exhibits the
financial information presented to respondent and find that M.
St anton coul d have reasonably concluded that there are sufficient

income and assets to satisfy the tax liabilities. Accordingly,
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we concl ude that respondent’s refusal to enter into an offer-in-
conprom se was not an abuse of discretion.

1. Relief From Joint and Several Liability

| f a husband and wife file a joint Federal incone tax
return, they generally are jointly and severally liable for the

tax due. Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276,

282 (2000). However, a spouse nmay qualify for relief fromjoint
and several liability under section 6015(b) or (c) if various
requirenents are nmet. The parties agree that petitioner does not
qualify for relief under section 6015(b) or (c). |If relief is
not avail abl e under section 6015(b) or (c), the Comm ssioner may
relieve an individual of liability for any unpaid tax if, taking
into account all the facts and circunstances, it would be
inequitable to hold the individual liable. Sec. 6015(f). This
Court has jurisdiction to determ ne whether a taxpayer is
entitled to equitable relief under section 6015(f). Sec.

6015(e); see also Farner v. Conmm ssioner, T.C Meno. 2007-74; Van

Arsdalen v. Comm ssioner, T.C. Mnpb. 2007-48.

Petitioner bears the burden of proving that she is entitled
to equitable relief under section 6015(f). See Rule 142(a). The
Comm ssi oner anal yzes petitions for section 6015(f) relief using
the procedures set forth in Rev. Proc. 2003-61, 2003-2 C. B. 296.

See Banderas v. Commi ssioner, T.C Menp. 2007-129. The parties
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have not disputed the application of the conditions and factors
listed in the revenue procedure.

The Conmm ssioner generally will not grant relief unless the
t axpayer neets seven threshold conditions. Rev. Proc. 2003-61
sec. 4.01, 2003-2 C.B. at 297. Respondent concedes that
petitioner neets these conditions. |If a taxpayer neets the
t hreshol d conditions, the Conm ssioner considers several factors
to determ ne whether a requesting spouse is entitled to relief
under section 6015(f). 1d. sec. 4.03, 2003-2 C. B. at 298. W
consider all relevant facts and circunstances in determ ning
whet her the taxpayer is entitled to relief. Sec. 6015(e) and
(f)(1). The followng factors are relevant to our inquiry.

A. Petitioner’'s Marital Status

Ms. Martino and M. Martino were still married when Ms.
Martino sought relief. This factor is neutral.

B. Si gni ficant Benefit

Recei pt by the requesting spouse, either directly or
indirectly, of a significant benefit in excess of normal support
fromthe unpaid liability or the itemgiving rise to the
deficiency weighs against relief. Lack of a significant benefit
beyond nornmal support weighs in favor of relief. Normal support
is neasured by the circunstances of the particular parties.

Estate of Krock v. Conm ssioner, 93 T.C. 672, 678-679 (1989).

The record does not indicate whether Ms. Martino received a
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significant benefit fromthe unpaid liability. This factor is
neutral .

C. Conpli ance Wth Tax Laws

The record indicates that petitioners accrued unpaid
l[Tabilities from 1997 through 2004. Additionally, petitioners
were unable to show proof of estimated tax paynents from 2005 and
2006. This factor favors respondent.

D. Econom ¢ Har dship

A factor treated by the Comm ssioner as weighing in favor of
relief under section 6015(f) is that paying the taxes owed woul d
cause the requesting spouse to suffer econom c hardship. Rev.
Proc. 2003-61, sec. 4.03(2)(a)(ii), 2003-2 C.B. at 298. The
Comm ssi oner considers the taxpayer to suffer econom c hardship
if paying the tax would prevent the taxpayer from paying
reasonabl e basic living expenses. Sec. 301.6343-1(b)(4)(i),
Proced. & Adm n. Regs.; Rev. Proc. 2003-61, secs. 4.02(1)(c),
4.03(2)(a)(ii), 2003-2 C.B. at 298. As the record does not
indicate that Ms. Martino woul d experience hardship from payi ng
the tax, this factor favors respondent.

E. Knowl edge or Reason To Know

In the case of a properly reported but unpaid liability we
are less likely to grant relief under section 6015(f) if the
requesti ng spouse knew or had reason to know when the returns

were signed that the tax would not be paid. Washington v.
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Comm ssioner, 120 T.C. 137, 151 (2003). |If the requesting spouse

di d not know or have reason to know, we are nore |likely to grant
relief.

Ms. Martino has not alleged that she was unaware that the
taxes reported on her Federal income tax returns would be |eft
unpai d, and the record does not indicate that she was unaware.
Accordingly, this factor favors respondent.

F. VWhet her the Under paynent of Tax |Is Attributable to
t he Nonr equesti ng Spouse

Respondent concedes that the underpaynment of tax was solely
attributable to M. Martino's business activities. This factor
favors relief.

The only factor favoring relief is that the underpaynent of
tax was attributable to M. Martino s business activities. This
factor is strongly outweighed by Ms. Martino's failure to
denonstrate econom c hardship, her failure to denonstrate she was
unaware the taxes would not be paid, and petitioners’ history of
nonconpl i ance with Federal tax laws. On the basis of the above,
we find that Ms. Martino has failed to carry her burden of
showi ng that she is entitled to relief fromjoint and severa
liability under section 6015(f).

I n reaching our holding herein, we have considered al
argunments made, and, to the extent not nentioned above, we

conclude that they are noot, irrelevant, or w thout nerit.



To reflect the foregoing,

Decisions will be entered

for respondent.




